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1997 WISCONSIN ACT 290

AN ACT torepeal 778.25 (2) (h), 778.25 (4), 778.25 (6) and 778.25 (8) (c)t@anhend 343.305 (9) (a) (intro.),
778.25(5), 778.25 (9), 807.10 (3), 879.23 (4) (b), 895.04 (2) and 948.31 (2) of the stadatésg to: the location
of refusal hearings, the citation procedure useddatain violations, judgments regarding minors and interference
with custody of a nonmarital child (suggested as remedial legislation by the director of state courts).

The people of the state of Wisconsin, represented in to revoke to the district attorndgr that county and the
senate and assembly, do enact as follows: department. The notice of intent to revoke the pesson’
operatingprivilege shall contain substantially all of the
LAW REVISION COMMITTEE PREFATORYNOTE: This bill is a following information:

remediallegislation proposal, requested by the director of NoTe: The amendment tihis statute changes current law
statecourts and introduced by the law revision committee un to require an arresting fifer in an operating while intoxi

ders. 13.83 (1) (c) 4., stats. After careful consideration of the catedcase to submit or mail a copy ohatice of intent to re
variousprovisions of the bill, the law revision committee has voke a persors operating privilege to the circuit court thie

determinedhat this bill makes minor substantive changes in

. countyin which the arrest is made, rather than todiheuit
the statutes, anthat these changes are desirable as a matter of

courtfor the county in which a refusal to take a test to deter

public policy. minethe presencef alcohol in ones blood is made. Accord
. . ing to the director of state courts, this revision to the statute re
SEcTioN 1. 343.305 (9) (a) (mtro.) of the statutes is flects actual practice, and avoids the problem of having 2
amended to read: differentcourts handling the refusal and the arrest in an-oper
343.305(9) (a) (intro.) If aperson refuses to take a atingwhile intoxicated case.
testunder sub(3) (a), the law enforcementfiaier shalll SEcTION 2. 778.25(2) (h) of the statutes, adexdted

immediately take possession of the persdioense and by 1997 Wsconsin Act 27is repealed.

preparea notice of intent to revoke, by court order under ~ SECTION 3. 778.25(4) of the statutes, asfefted by
sub.(10), the persos’operating privilege. If the person 1997Wisconsin Act 27is repealed.

wasdriving or operating a commercial motor vehicle, the SecTION 4. 778.25(5) of the statutes, asfefted by
officer shallissue an out-of-service order to the person 1997 Wisconsin Act 27is amended to read:

for the 24 hours after the refusal and notify the depart 778.25(5) Exceptaprovided-by-sub-(6) & person
mentin the manner prescribed by the department. Thereceivinga deposit shall prepare a receipt in triplicate
officer shall issue a copy of thetice of intent to revoke  showingthe purposéor which the deposit is made, stat
the privilege to the person and submit or mail a copy with ing that the defendant may inquiee the ofice of the

the persors license to the circuit court for the couiry clerk of court regarding the disposition of the deposit, and
which the refusal-iarrest under sub. (3%) wasmade. notifying the defendant that if he or she fails to appear in
The officer shallalso mail a copy of the notice of intent courtat the time fixed in the citation he or she will be

* Section 9911, WiscoNsIN STATUTES 1995-96: Hiective date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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deemedo have tendered a plea of contest and sub
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mentto pay the costs and disbursements and expenses of

mittedto a forfeiture, penalty assessment, jail assessmenthe actionand to dispose of the balance in one of the-man

andcrime laboratorieand drug law enforcement assess
mentplus costsincluding any applicable fees prescribed
in ch. 814, not to exceed thenount of the deposit which

nersprovided in s. 880.04 (2) as selected by the court.
Thefee for the clerls services for handlinglepositing
anddisbursing funds under this subsection is prescribed

the court may accept. The original of the receipt shall be in s. 814.61 (12) (a).

deliveredto the defendant in person or by mail. If the de
fendantpays by check, the check is the receipt.

SecTiON 5. 778.25(6) of the statutes, asfafted by
1997Wisconsin Act 27is repealed.

SeCTION 6. 778.25(8) (c) of the statutes, afedted
by 1997 Wisconsin Act 27is repealed.

SecTioN 7. 778.25 (9) of the statutes is amended to
read:

778.25(9) If a citation or summons is issued to a de
fendantunder this section and he or she is unable o ap
pearin court onthe day specified, the defendant may en
ter a plea of not guilty by mailing a letter statittzat
inability to the-judgecourtat the address indicated on the
citation. The letter must show traefendans return ad
dress. The letter may include a request for trial during
normaldaytime businedsours. Upon receipt of the let
ter, thejudgecourtshall reply by-lettenaoticeto the de
fendant'saddress setting forth a time apid.ce for trial,

and the time shall be during normal business hours if so

requested.The date of the trial shall be at least 10 days

from afterthe-mailing-bydate on whichthejudgecourt
sentthe notice Nothing in this subsection forbids thet
ting of the trial at any time convenientadl parties con
cerned.

NoTE: 1991 Wsconsin Act 134vas remedial legislation
which conformed the citation procedure under ch. 778 to the
changesmade to the uniform tra€ citation procedure by
1989 Wisconsin Act 170 One of these provisions removed
the stipulation-by-signature requirement on the back of the
citation for certainforfeitures. According to the director of
statecourts, the provisions ineEBTIoNs 2 to 7 of this bill
change certain provisions in ch. 778 to reflect the changes
which were made tdhe stipulation—by-signature require
mentin 1991 Wsconsin Act 134
SecTioN 8. 807.10 (3) ofthe statutes is amended to

read:
807.10(3) If the amount awarded to a minor by judg

mentor by an order of the court approving a compromise

NoTEe: This amendment allows a court in a civil action to
authorize payment of the total recovery of a ctulthe clerk
of court and the disbursal of that recovery to pay expenses of
theaction and to pay the balance to the guardian of the minor
to the person having actual custody of the minor or tartihe
nor, if the total amount of the recovery is less than $10,000.

SecTioN 9. 879.23 (4) (b) of thetatutes is amended
toread:

879.23(4) (b) In matters relating to the probateaaf
estatdn which a minor has an interest that is unlikely to
exceed$1;000$10,000in value, theguardian ad litem
shallbe a survivingparent, unless the court finds that no
surviving parent is qualified and willing to serve the
guardianad litem. If no parent of thainor is qualified
andwilling to serve as guardiaad litem, the guardian ad

litem shall be an attorney as provided in.§a}.

NoTE: This amendment provides that in matters relating
to the probate of an estatevifich a minor has an interest that
is unlikely to exceed $10,000 in value, the guardian ad litem
shallbe a surviving parent, unless no surviving parent is-quali
fied and willing to serve.

SecTioN 10. 895.04 (2) of the statutes is amended to
read:

895.04(2) If the deceased leavssrviving a spouse,
andminor children under 18 years of age with whose sup
port the deceased was legally dalyed, the court before
whom the action is pending, or if no action is pending,
any court of recordin recognition of the duty and respon
sibility of a parent to support minor children, shall deter
mine the amount, if anyo be set aside for the protection
of such children after considering the age of such chil
dren,the amount involved, the capacity and integrity of
the surviving spouse, and any other facts or information
it may have or receive, and such amount maynbe
pressedy creation of an appropriate lien in favor of such
children or otherwise protected as circumstances may
warrant,but such amount shall not be in excess of 50%
of the net amount received after deductadrcosts of

settlement of a claim or cause of action of the minor doescollection. If there are no such surviving minor children,

not exceed-$5,00810,000(exclusive of interest and

the amount recovered shall belong and be paid to the

costsand disbursements), and if there is no general spousef the deceased,; if rEpouse survives, to the-de

guardianof the ward, the court may upon application by
theguardian ad litem after judgment, or in the order ap
provingsettlement, fix and allow the expenses of the ac
tion, including attorney fees and fees of guardian ad li
tem, authorize the payment tffie total recovery to the
clerk of the court, authorize and direct the guardian-ad li
temupon thegpayment to satisfy and discharthe judg

ceased'dineal heirs as determined by s. 852.01; if ne lin
ealheirs survive, to the deceasetirothers and sisters.

If any such relative dies before judgmerthia action, the
relativenext in order shall bentitled to recover for the
wrongful death. A surviving nonresident alien spouse
andminor children shall be entitled to the benefits of this
section. In cases subject to s. 102.29 this subsection shall

ment,or to execute releases to the parties entitled theretoapply only to the surviving spouseg’ interest in the

and enter into a stipulatiatismissing the action upon its
merits. The order shalilso direct the clerk upon the pay

amountrecovered. If the amount allocated to any child
under this subsection is less than—$1.,5600.000 s.
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807.10may be applied.Every settlement in wrongful

— 3 —
or the father with legatustodyis guilty of a Class E fel

deathcases in which the deceased leaves minor childrenony. This subsection is not applicable if legal custody has
under18 years of age shall be void unless approved by abeengranted by court order to the person takingyiin-

courtof record authorized to act hereunder

NoTe: This amendment allows a court to authorize the
paymentof the total recovery of a child in a wrongful death
actionto the clerk of court and the disbursal of that recovery
to pay expenses of the action and to paykthlance to the
guardianof the minorto the person having actual custody of
the minor, or to the minarif the total amount of recovery is
lessthan $10,000.

NoTe: The amendments ireSTIons 8 to 10 of this bill
updatestatutesrelating to judgments regarding minors. In
1989, Wisconsin Act 138, s. 880.04 (2) of the statutes
amendedo provide forcertain dispositions of the estate of a
minor if the value of the minés estate is $10,000 or less.-Ac
cording to the director of state courts, because the statutes
amendedn SEcTions8 to 10 reference each other or s. 880.04
(2), the judgment amounts these statutes should be consis
tentand therefore revised to use the same $10,000 amount.

SecTioN 11. 948.31 (2) of the statutes is amentied
read:

948.31(2) Whoever causes a child to leave, takes a

child away or withholds a chilébr more than 12 hours
from the childs parentsopr-the-childs-motherin thecase
of a nonmarital child-wherghoseparents do not subse
quently intermarry under s. 767.60com the childs
motheror, if he has been granted legal custdhig childs
father,without the consent of the parentstbe mother

holdingthe child.
NoTEe: Under current lana person who causes a chitd
leave,takes a child away or withholds a child for more than

12 hours from the child’ parents withoutheir consent is

guilty of a Class E felonyThe penalty also applies if any of

theseactionsis taken with respect to a nonmarital child whose
parentshave nosubsequently intermarried but only if the-per
sonaffected by those actions is the clsldhother The statute
doesnot include a father of @onmarital child who has been

grantedlegal custody This &cTioN includes the father of a

nonmaritalchild in the protections of the statute if he has been

grantedlegal custody of the child.

SecTioN 12. I nitial applicability.

(1) QraTion PROCEDURES. The treatment of section
778.25(2) (h), (4), (5), (6), (8) (c) and (9f the statutes
first applies to forfeituregmposed on the &fctive date
of this subsection.

(2) JUDGMENTSREGARDINGMINORS. The treatment of
sections 807.10 (3) and 895.04 (2) of the stafirstsap
pliesto judgments or court orders rendered on tfecef
tive date of this subsection.

(3) INTERFERENCEWITH cusToDY. The treatment of
section948.31 (2) of the statutes firgpplies to denses
committedon the efiective date of this subsection.




